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STATEMENT OF THE CASE 
Nature Of The Case 
Gerald B. Cummings appeals from the district court's order denying his 
"Rule 33D Motion" to correct the Idaho Department of Correction's alleged 
miscalculation of his full-term release date. 
Statement Of Facts And Course Of Proceedings 
Cummings was released on parole on October 1, 2010. (R., p.32.) On 
May 23, 2013, Cummings filed a "Rule 33[d] Motion" ("Motion") requesting "the 
court order all time [he] has been held on this matter be credited to his sentence 
served." (R., p.36 (capitalization altered).) Cummings further claimed his full-
term release date was calculated incorrectly and that it should be March 5, 2016, 
rather than March 23, 2016. (R., pp.37-38.) 
The court denied Cummings' motion, noting (1) it is "unaware of the 
connection between Criminal Rule 33(d) and the requested relief," (2) it would 
not "order that the time spent out of incarceration be counted as time served," 
and (3) "it is the province of the parole board to compute time served after a 
defendant is committed to the custody of the department of corrections" and it 
would "not attempt to interfere with that responsibility." (R., pp.78-79.) 
Cummings filed a timely notice of appeal. (R., pp.81-82.) 
1 
ISSUE 
Cummings states the issue on appeal as: 
Did the district court err by denying Mr. Cummings's motion for 
credit for time served? 
(Appellant's Brief, p.3.) 
The state rephrases the issue on appeal as: 
Has Cummings failed to show the district court had authority to adjudicate his 
claim that the Idaho Department of Correction incorrectly calculated his full-term 
release date? 
2 
ARGUMENT 
As Cummings Acknowledges, The Law Does Not Support His Claim Of Error 
"[A] petition for writ of habeas corpus is an appropriate mechanism for 
challenging an alleged impropriety or error in the Department [of Correction's] 
computation of a prisoner's sentence." Mickelsen v. Idaho State Correctional 
Institution, 131 Idaho 352, 355, 955 P.2d 1131, 1134 (Ct. App. 1998). Although 
Cummings' request before the district court alleged the Department 
miscalculated his full-term release date, he did not properly present that claim to 
the court in a habeas petition. Cummings acknowledges as much, noting "Idaho 
Criminal Rule 33(d) does not provide for the relief he requested,"1 that his motion 
was not a motion for credit for time served pursuant to I.C.R. 35(c), and that the 
relief he is seeking must be pursued via a petition for writ of habeas corpus. 
(Appellant's Brief, p.4 (citing cases).) 
Nevertheless, Cummings argues that, "[e)ven so, his time has been 
miscalculated." (Appellant's Brief, p.4.) The merits of that allegation, however, 
could not be considered by the district court in response to Cummings' Rule 
33(d) motion. Cummings has cited no authority to the contrary, and indeed 
acknowledges the authority that does exist does not support his claim. Nor does 
Cummings cite any authority for the proposition that the district court was 
required to, or even could, convert his Motion into a habeas petition. Cummings' 
claim of error fails. 
1 Idaho Criminal Rule 33(d) provides for the commutation of a sentence, the 
suspension of execution of a judgment, and withholding judgment. 
3 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order denying Cummings' Motion. 
DATED this 31 st day of January 2014. 
~ 
JES~LO 
Deputy Attorney General 
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